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Our Mission 

 

Lambda Legal is a national organization committed 

to achieving the full recognition of civil rights of 

lesbians, gay men, bisexuals, transgender people and 

those with HIV through impact litigation, education 

and public policy work. 



2 

HIV Project 
Lambda Legal brought the first HIV 

discrimination lawsuit in 1983, when we 

successfully prevented a New York  

co-op from evicting a doctor who was 

treating people with HIV.   

 

Since then, achieving significant 

victories in the areas of  

privacy/confidentiality, employment,  

foster care/adoption, parenting and  

access to health care, housing and 

public accommodations. 
 

What’s Happening Out There 

 An 8-year sentence for a woman alleged 

not to have disclosed her HIV Status 

 A 25-year sentence after a one-time 

encounter involving protected sex 

 A 35-year sentence for spitting at a police 

officer while living with HIV 

Questions to Frame Our 

Discussion 

What drives these prosecutions and extremely harsh 

sentences? 

What are the aims of these laws and are they 

advancing those goals? 

Are these laws fairly distributing the obligations, 

burdens, benefits and responsibility for maintaining 

sexual health? 

Is this an appropriate context for regulation by the 

state?  If so, is the criminal law the right tool to use in 

this context? 
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Overview 

 Describe the landscape of HIV 

criminalization in the United States 

 Explain why HIV criminalization is 

doing more harm than good 

 Discuss what is being done / what can 

be done to fix the problem 

What does an “HIV-specific 

statute” look like: 

In Florida:  

It is a felony, punishable by up to five years in 

prison and/or a $5,000 fine, if an HIV-positive 

person: 

1. Knows that she/he is HIV positive; 

2. Has been informed that HIV may be 

transmitted during sexual intercourse; and 

3. Has sexual intercourse with any other person 

without disclosing his/her HIV status.  

 

States with HIV-Specific Statutes and 

at least one recent prosecution 
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States without an HIV-Specific Statute 

but at least one HIV-related prosecution 

under a general criminal law 

Additional States with HIV-Specific 

Statutes 



5 

12 

Why HIV Criminalization 

Does More Harm than Good 

 Is Contrary to Public Health Goals 

 Raises Due Process Issues 

 Inflicts Serious Individual & Group Harms 

Contrary to Public 

Health Goals 

1. Disincentive to HIV testing 

2. May actually encourage non-disclosure 

3. Alienate patients from healthcare 

providers 

4. Do not deter targeted behavior 

5. Send inaccurate message regarding 

prevention responsibility 
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Raise Due Process 

Issues 

6. Intent requirement has disappeared 

7. Extremely difficult to prove disclosure 

8. Juror moral disapproval and disconnect 

from other subcultures 

9. Scientific details are frequently ignored 

10. Results in disproportionate punishment 

Inflict Serious Individual 

and Group Harms 

11. May result in secondary disclosure 

12. Used as a coercive tool by HIV-

negative partner 

13. Ruin individual lives 

14. Oppress already marginalized 

populations 

15. Stigmatize all people with HIV 

Due Process Public Health Group Harms 

1.Disincentive to HIV 

testing 

2.May actually 

encourage non-

disclosure 

3.Alienates patients 

from healthcare 

providers 

4.Do not deter 

targeted behavior 

5.Send inaccurate 

message regarding 

prevention 

responsibility 

6. Intent requirement 

has disappeared 

7. Extremely difficult 

to prove disclosure 

8. Juror moral 

disapproval and 

disconnect 

9. Scientific 

evidentiary details 

ignored 

10.Result in 

disproportionate 

punishment 

11. May result in 

secondary 

disclosure 

12. Used as a 

coercive tool by 

HIV-negative 

partner 

13. Ruin individual 

lives 

14. Oppress 

marginalized 

populations 

15. Stigmatize all 

people with HIV 
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Rhoades v. Iowa 

Iowa Code § 709C.1 

Criminal transmission of human immunodeficiency virus. 

1.  A person commits criminal transmission of the human immunodeficiency 

virus if the person, knowing that the person's human immunodeficiency virus 

status is positive, does any of the following: 

 a. Engages in intimate contact with another person. 

 b. [Blood/semen/tissue donation] 

 c. [Nonsterile intravenous or intramuscular drug paraphernalia]. 

2.  For the purposes of this section: 

 . . . 

 b. "Intimate contact" means the intentional exposure of the body 

 of one person to a bodily fluid of another person in a manner that 

 could result in the transmission of the human immunodeficiency 

 virus. 

. . . 

Rhoades v. Iowa 

Iowa Code § 709C.1 

709C.1 Criminal transmission of human immunodeficiency virus. 

. . .  

3. Criminal transmission of the human immunodeficiency virus is a class "B" 

felony. 

4. This section shall not be construed to require that an infection with the 

human immunodeficiency virus has occurred for a person to have 

committed criminal transmission of the human immunodeficiency virus. 

5. It is an affirmative defense that the person exposed to the human 

immunodeficiency virus knew that the infected person had a positive human 

immunodeficiency virus status at the time of the action of exposure, knew that 

the action of exposure could result in transmission of the human 

immunodeficiency virus, and consented to the action of exposure with that 

knowledge.  

(emphasis added) 

Rhoades v. Iowa 

The Facts 
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Rhoades v. Iowa 

In its opinion, the Iowa Supreme Court:  

 

 Rejected Strict Liability for Having Sex  

 While HIV-Positive 

 

 Massaged the Definition of “Could” 

 

 Required Scientific Proof of Potential 

 Transmission 

 

 

Fixing the Problem 

 What is being done? 

 What can be done? 

 What can you do? 

Positive Justice Project 

 Working consortium, founded by the Center for HIV Law and Policy, 

devoted to ending the abusive use of the criminal law against HIV-

positive people 

 Includes HIV advocates—such as Lambda Legal—researchers, 

health and social service providers, media representatives, policy 

analysts, law enforcement and people living with HIV 

 Engages in federal and state policy advocacy, legal resource 

creation and support, and education and mobilization of 

communities and policy makers in the United States. 

 Divided into seven (7) work groups: Federal Advocacy, State 

Advocacy, Constituency Outreach, Communication, Research, 

Public Health and Legal  

For more info: 

www.hivlawandpolicy.org/public/initiatives/posititvejusticeproject 
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Repeal HIV Discrimination Act 

Bill introduced in the  

House of Representatives by 

Representative Barbara Lee (D-CA) 

in September 2011,  

and reintroduced  

in March 2017 
 

Requires the Attorney General (DOJ) and 

Sec. of Health and Human Services (HHS) to: 

 

Work with state stakeholders to review federal 

and state laws, policies and court cases that 

involve criminal liability for people living with 

HIV (PLWH) 

 

Repeal HIV Discrimination Act 

Requires the Attorney General (DOJ) and Sec. 

of Health and Human Services (HHS) to: 

Develop a set of best practices for addressing 

HIV in the criminal context, ensuring such laws 

 Do not place additional or unique burdens on 

PLWH based solely on their HIV status  

 Demonstrate a public health-oriented, evidence-

based, medically accurate and contemporary 

understanding of HIV and of the impact of HIV-

specific punitive laws and policies on public health, 

PLWH, their families and their communities 

 

 

Repeal HIV Discrimination Act 
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Requires the Attorney General (DOJ) and Sec. 

of Health and Human Services (HHS) to: 

 Issue guidance to states based on those 

best practices  

 Provide support to states to assist with 

education, reform and implementation 

efforts 

 Monitor whether/how states change 

policies consistent with that guidance 

 

Repeal HIV Discrimination Act 

Repeal HIV Discrimination Act 

Bill also requires a similar process  

with respect to federal law and policies, 

with the additional participation of the 

Secretary of Defense 

Impact Litigation 

Proportionality Arguments 

 

Limiting the Scope and Applicability 

 

Equal Protection Claims 
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Legislative Solutions 

Positive Justice Project: Eliminate all 

HIV-specific criminal laws and HIV-

related prosecutions 

UNAIDS: Limit criminalization to cases 

of intentional transmission (i.e., where 

the person knows his or her HIV-positive 

status, acts with the intention to transmit 

HIV, and does in fact transmit it) 

 

 

Legislative Solutions 

Alternative: 

1) Broaden the laws to include other transmittable 

infections with similar potential harms, and then…  

2) Reform those laws to reflect actual potential harms 

for the conduct involved and relative culpability: 

 create a trigger for the obligation to disclose 

 implement evidentiary safeguards to avoid 

unwarranted prosecutions 

 make sentences commensurate with the culpability 

of the conduct 

 

 

Legislative Solutions 

 

 Iowa 

 California 
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What You Can Do 

 Become Informed 

 Help Spread the Word 

 Represent the Accused (or help connect 

such individuals with representation) 

 Advocate for Repeal and/or Reform  

Revisiting the 

Questions Posed 

What drives these prosecutions and extremely harsh 

sentences? 

What are the aims of these laws and are they 

advancing those goals? 

Are these laws fairly distributing the obligations, 

burdens, benefits and responsibility for maintaining 

sexual health? 

Is this an appropriate context for state regulation?  If 

so, is the criminal law the right tool to use in this 

context? 

Lambda Legal 

www.lambdalegal.org 

Midwest Regional Office 

105 W. Adams, Suite 2600 

Chicago, IL 60603 

 
Legal Help Desk 

MRO312.663.4413 

Toll-free (866) 542-8336 
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